DID THE FOURTEENTH AMENDMENT REPEAL THE FIRST?
Jed Rubenfeld*
To get right to the point: Mr. Hacker does not disagree that the Establishment Clause would, in the absence of the Fourteenth Amendment, have prohibited Congress from passing a nationwide religion law like RFRA. He believes, however, that the Fourteenth Amendment has in part repealed the First.
Of course, he doesn't want to say repealed. The language of re peal is not pleasant to the ears of those who would like to forget about First Amendment antidisestablishmentarianism. The Four teenth Amendment did not "repeal any aspect of the text of the [Establishment] Clause," Hacker says, but only "change [d] pro foundly the meaning of [its] words."1 If, however, statute A means x and y, and statute B (enacted later) provides "x shall no longer be the law of the land," it makes no difference whether we say that B partially repealed A or merely "changed profoundly the meaning of [its] words."2 If, moreover, B does not expressly provide that x shall no longer be the law of the land-if, rather, there is merely a debated question of whether B should be so interpreted -then the question, for good or ill , is whether to read B as having partially repealed A. Now, if we are dealing with a mere "sop," with mere ''parochial realpolitik," then of course we know in advance how a court should decide whether the Fourteenth Amendment repealed First Amend ment antidisestablishmentarianism. For if the battle is between America's constitutional principles of religious liberty on the one hand and mere politicians on the other, who can doubt the outcome?
But this "parochial" view of the Establishment Clause is pure anachronism. Today, of course, the New England system seems scandalous. How can it be that New England, the very birthplace of American religious liberty, had in 1789 laws that strike us as obvi ous and reprehensible establishments of religion? We are not taught about such laws. We are not taught that the First Amend ment was centrally intended to protect them. We know nothing Vol. 96:2140 about First Amendment antidisestablishmentarianism, and when we first hear of it, our instinct is to find it unprincipled, of no pres ent use or value, and certainly no part of the present Constitution.
But it does great injustice to our history and to the Constitution itself to try to sever First Amendment antidisestablishmentarianism from America's "debate over the meaning and content of religious liberty."7 Religious tyranny, for early Americans, was exemplified by the Church of England -or more ghastly still, by Popery -in which a central government dictated to everyone the terms of Christian worship. New Englanders had fought against the Church at tremendous cost, and what they had fought for was the right of a community of protesting believers to live by their own lights.
The word community is central here. For many Americans to day, religious freedom is a wholly individual matter, an affair of private conscience. But New Englanders had fought bitterly for the right of religious communities to flourish freely, for the right of communities of believers to decide for themselves how to worship God without being subject to the religious dictates of a centralized government. (Think of the Amish for a contemporary example.) This was the "meaning and content" of the town-by-town religious system New England maintained. Most New Englanders vigorously denied that this system represented an establishment of religion. They thought of it as the achievement of religious liberty. And they had no intention of giving it up. As John Adams is reported to have said, "We might as well expect a change in the solar syst[ e ]m, as to expect they would give up their" local-autonomy church system. 8
First Amendment antidisestablishmentarianism was, therefore, every bit as much a part of the Revolutionary fight for religious freedom as was First Amendment anti-establishmentarianism. The point of First Amendment antidisestablishmentarianism was to pre vent the new national government from interfering with local sys tems of religious liberty that -in their supporters' eyes -did not violate free exercise, that did not establish religion, but that Con gress might seek, following the powerful Virginia legislature,9 to abolish.
In this way, prohibiting Congress from violating free exercise, from establishing religion, and from interfering with local pro-reli-7. Id. at 2135. 11. See Rubenfeld, supra note 3, at 2374-76.
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